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April 16, 2004
To: Enclosed Cachuma Project Hearing Service List
CACHUMA PROJECT HEARING — APPLICATIONS 11331 AND 11332

This letter rules on motions filed on behalf of the Cachuma Project Member Units and the Santa
Ynez River Water Conservation District (SYRWCD) to strike Appendices 1-4 of CalTrout’s
closing brief, Appendix 1 of the Department of Fish and Game’s (DFG) closing brief, and
Appendix B of NOAA Fisheries’ closing brief, and to dismiss NOAA Fisheries as a party to the
hearing. This letter also rules on the City of Lompoc’s motion to strike the appendices and
specified references to the appendices contained in the parties’ closing briefs.

CalTrout’s Appendix 1, DFG’s Appendix 1, and NOAA Fisheries’ Appendix B are all the same
document, a study proposal entitled “Santa Ynez River Fish Passage Feasibility Analysis.”
CalTrout Appendix 2 is a four and a half page response to the rebuttal testimony of Misty
Gonzales. CalTrout Appendix 3 is a water conservation study proposal. And CalTrout
Appendix 4 is a study proposal for modification of the downstream water rights release schedule.
The Cachuma Project Member Units, SYRWCD, and the City of Lompoc contend that these
appendices are evidentiary documents that were improperly submitted after the hearing record
had closed.

For the reasons set forth below, the motions to strike the appendices are granted and the motion
to dismiss NOAA Fisheries as a party is denied.

Although I advised the parties at the close of the hearing that they could attach appendices to
their closing briefs, I did not intend to provide an exception to the 30-page limit for closing
briefs, or to provide an exception to the rule, set forth in the hearing notice, against attaching an
evidentiary document to a closing brief unless the document is in the hearing record or is the
subject of an offer into evidence.

CalTrout argues that CalTrout Appendices 1, 3 and 4 are not evidentiary documents because they
were not offered to prove that the studies in question should be conducted. Rather, CalTrout
maintains that the appendices were intended to assist the State Water Resources Control Board
(SWRCB) in drafting an order if the SWRCB determines, based on the hearing record, that the
U.S. Bureau of Reclamation should be required to conduct further studies. DFG and NOAA
Fisheries make the same argument with respect to DFG Appendix 1 and NOAA Fisheries
Appendix B. Regardless of the parties’ intent, however, these appendices contain evidentiary
material. The appendices contain recommendations concerning what the elements of the various
studies should be, which amounts to expert opinion. CalTrout’s Appendix 2 contains mostly
legal argument based on evidence in the hearing record, but as an extension of CalTrout’s
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closing brief the appendix exceeds the 30-page limit. For the foregoing reasons, the appendices
are stricken from the record.

The City of Lompoc’s motion to strike portions of the closing briefs is granted to the extent that
the closing briefs contain explicit references to the appendices or factual allegations that are
based exclusively on the appendices. At this point, however, it is not necessary to parse the
closing briefs line-by-line. In reviewing the closing briefs, the SWRCB will take into account
the fact that the appendices have been stricken, and in formulating a decision the SWRCB will
not rely on evidence that is outside the hearing record.

Finally, I am satisfied that NOAA Fisheries did not deliberately flaunt the SWRCB’s procedural
requirements and dismissing NOAA Fisheries as a party to the proceeding would be excessive.

Striking Appendix B from NOAA Fisheries’ closing brief is an appropriate remedy.

If you have any questions about this letter, please contact Dana Differding, Staff Counsel, at
(916) 341-5188.

Sincerely,
Original Signed By Harry M. Schueller for

Peter S. Silva

Hearing Officer

cc:  Ms. Dana Differding Mr. Andy Fecko
Staff Counsel Mr. Ernie Mona
Office of Chief Counsel Division of Water Rights
State Water Resources Control Board State Water Resources Control Board
1001 I Street, 22" Floor 1001 I Street, 14th Floor
Sacramento, CA 95814 Sacramento, CA 95814
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(Note: The parties whose E-mail addresses are listed below agreed to accept electronic service, pursuant to the rules
specified in the hearing notice.)

Cachuma Conservation Release Board U.S. Bureau of Reclamation

Mr. Gregory K. Wilkinson

Best, Best & Krieger, LLP

3750 University Avenue, Suite 400
Riverside, CA 92501
gkwilkinson@bbklaw.com

City of Lompoc

Ms. Sandra K. Dunn
Somach, Simmons & Dunn
813 Sixth Street, Third Floor
Sacramento, CA 95814-2403
sdunn@lawssd.com

Santa Ynez River Water
Conservation District

Mr. Ernest A. Conant

Law Offices of Young Wooldridge

1800 — 30™ Street, Fourth Floor

Bakersfield, CA 93301

econant@youngwooldridge.com

City of Solvang

Mr. Christopher L. Campbell
Baker, Manock & Jensen

5260 N. Palm Avenue, Suite 421
Fresno, CA 93704
clc@bmj-law.com

Santa Ynez River Water Conservation
District, Improvement District No. 1

Mr. Gregory K. Wilkinson

Best, Best & Krieger, LLP

3750 University Avenue, Suite 400
Riverside, CA 92501
gkwilkinson@bbklaw.com

California Trout, Inc.

¢/o Ms. Karen Kraus
Environmental Defense Center
906 Garden Street

Santa Barbara, CA 93101
kkraus@edcnet.org

Department of Fish and Game
Office of General Counsel
Mr. Harllee Branch

1416 Ninth Street, 12" Floor
Sacramento, CA 95814

Mr. Stephen R. Palmer

2800 Cottage Way, Room E-1712
Sacramento, CA 95825

Fax: (916) 978-5694

Santa Barbara County Parks
Ms. Terri Maus-Nisich
Director of Parks

610 Mission Canyon Road
Santa Barbara, CA 93105

Christopher Keifer

NOAA Office of General Counsel
Southwest Region

501 West Ocean Blvd., Ste 4470

Long Beach, CA 90802-4213
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